
 UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA


UNITED STATES OF AMERICA,


Plaintiff,


v.


PHILIP MORRIS USA, Inc.

f/k/a Philip Morris, Inc.

et al.


Defendants.


:

:

:

:

:

:

:

:

:

:


ORDER #509


Civil Action No.

99-2496 (GK)


This matter is now before the Court on the United States'


Motion for Partial Summary Judgment Regarding Defendants'1


Affirmative Defenses Asserting Violations of the Eighth Amendment


and the Ex Post Facto Clause of the United States Constitution and


that the Decision in United States v. Carson Controls the Scope of


Disgorgement in this Case ("Motion"). 


Upon consideration of the Motion, the Opposition, the Reply


and the entire record herein, and for the reasons set forth in the


accompanying Memorandum Opinion, the United States' Motion is


granted in part and denied in part; it is further


1Defendants are Philip Morris USA Inc. (f/k/a Philip Morris 
Incorporated), R.J. Reynolds Tobacco Company, Brown & Williamson
Tobacco Corporation (individually and as successor by merger to the
American Tobacco Company), Lorillard Tobacco Company, Altria Group
Inc. (f/k/a Philip Morris Companies, Inc.), British American 
Tobacco (Investments), Ltd., The Council for Tobacco Research-
U.S.A., Inc., The Tobacco Institute, Inc. and The Liggett Group,

Inc.




ORDERED that the United States' Motion for Partial Summary


Judgment as to Defendants' affirmative defenses asserting


violations of the Eighth Amendment is denied without prejudice; it


is further


ORDERED that the United States' Motion for Partial Summary


Judgment as to Defendants' affirmative defenses asserting that the


decision in United States v. Carson controls the scope of


disgorgement in this case is denied without prejudice; it is


further


ORDERED that the United States' Motion for Partial Summary


Judgment as to Defendants' affirmative defenses asserting


violations of the Ex Post Facto Clause of the United States


Constitution is granted; it is further 


ORDERED that the following affirmative defenses are DISMISSED:


Philip Morris, USA Inc.: Affirmative Defenses 14 and 30


Altria Group, Inc.: Affirmative Defenses 15 and 31


R.J. Reynolds, Tobacco Co.: Affirmative Defense 7


Brown & Williamson Tobacco Co.: Affirmative Defense 7


British American Tobacco (Investments) Limited: Affirmative 


Defense 18


Lorillard Tobacco Company: Affirmative Defenses 32 and 33, 


The Liggett Group, Inc.: Affirmative Defenses 19 and 60


Council for Tobacco Research – USA: Affirmative defense 22
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The Tobacco Institute: Affirmative Defense 12


March 10, 2004	 __/s/_______________________________

Gladys Kessler

United States District Court Judge


Copies to:


Counsel via ECF
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 UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA


UNITED STATES OF AMERICA,


Plaintiff,


v.


PHILIP MORRIS USA.,

f/k/a Philip Morris, Inc.

et al.


Defendants.


:

:

:

:

:

:

:

:

:

:

:


Civil Action No.

99-2496 (GK)


MEMORANDUM OPINION


This matter is now before the Court on the United States'


Motion for Partial Summary Judgment Regarding Defendants'1


Affirmative Defenses Asserting Violations of the Eighth Amendment


and the Ex Post Facto Clause of the United States Constitution and


that the Decision in United States v. Carson Controls the Scope of


Disgorgement in this Case ("Motion"). The Government argues that


each of these affirmative defenses is insufficient as a matter of


law and must be dismissed.2


1Defendants are Philip Morris USA Inc. (f/k/a Philip Morris
Incorporated), R.J. Reynolds Tobacco Company, Brown & Williamson
Tobacco Corporation (individually and as successor by merger to the
American Tobacco Company), Lorillard Tobacco Company, Altria Group
Inc. (f/k/a Philip Morris Companies, Inc.), British American
Tobacco (Investments), Ltd., The Council for Tobacco Research-
U.S.A., Inc., The Tobacco Institute, Inc. and The Liggett Group,

Inc.


2See Gov't Motion Attachment A (chart identifying the 
particular affirmative defenses challenged by the Motion). 



Upon consideration of the Motion, the Opposition, the Reply


and the entire record herein, and for the reasons set forth below,


the United States' Motion is granted in part and denied in part.


I. BACKGROUND


Plaintiff, the United States of America ("the Government") has


brought this suit against Defendants pursuant to Sections 1962(c)


and (d) of the Racketeer Influenced and Corrupt Organizations Act


("RICO), 18 U.S.C. § 1961 et seq.3 Defendants are manufacturers of


cigarettes and other tobacco-related entities. The Government


seeks injunctive relief and $289 billion4 for what it alleges to be


an unlawful conspiracy to deceive the American public. The alleged


conspiracy has been described at length in prior opinions, see


e.g., United States v. Philip Morris, 116 F. Supp.2d 131, 136-138


(D.D.C. 2000); Mem. Op. January 23, 2004 at 3-5, and need not be


repeated here.


In its Motion, the Government seeks partial summary judgment


as to certain of Defendants' affirmative defenses that relate to


the disgorgement it seeks. Specifically, in the challenged


3The Complaint originally contained four claims under three
statutes. On September 28, 2000, the Court dismissed Count One
(pursuant to the Medical Care Recovery Act, 42 U.S.C. § 2651, et
seq.) and Count Two (pursuant to the Medicare Secondary Payer
provisions of the Social Security Act, 42 U.S.C. 
§§ 1395y(b)(2)(B)(ii) & (iii)). See United States v. Philip
Morris, 116 F. Supp.2d 131 (D.D.C. 2000). 

4See United States' Preliminary Proposed Findings of Fact at
14.
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defenses Defendants assert that: (1) the disgorgement sought is so


grossly disproportionate to the alleged RICO offenses as to


constitute an excessive fine prohibited by the Eighth Amendment to


the United States Constitution; (2) the Government's attempt to


disgorge proceeds acquired from conduct pre-dating RICO's effective


date (October 15, 1970) is foreclosed by the Ex Post Facto Clause


of the Constitution; and (3) any disgorgement in this case is


limited, as a matter of law, to ill-gotten gains that "are being


used to fund or promote the [alleged] illegal conduct, or


constitute capital available for that purpose." United States v.


Carson, 52 F.3d 1173, 1182 (2d Cir. 1995). For the reasons set


forth below, the Court will not grant summary judgment at this time


as to issues (1) and (3) because a pending motion raises arguments


relevant to resolving them. The Government is entitled to partial


summary judgment as to issue (2).


II. SUMMARY JUDGMENT STANDARD


Under Rule 56 of the Federal Rules of Civil Procedure, summary


judgment is appropriate if the pleadings, depositions, answers to


interrogatories and admissions on file, together with the


affidavits, if any, show that there is no genuine issue as to any


material fact and that the moving party is entitled to judgment as


a matter of law. Fed. R. Civ. P 56(c). Material facts are those


that “might affect the outcome of the suit under the governing


law.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).
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In considering a summary judgment motion, “the evidence of the non­


movant is to be believed, and all justifiable inferences are to be


drawn in his favor.” Id. at 255; see also Washington Post Co. v.


United States Dep’t of Health and Human Servs., 865 F.2d 320, 325


(D.C. Cir. 1989). 


III. ANALYSIS


A.	 Whether the Relief the Government Seeks Is, in Fact,

“Disgorgement” Is Very Much in Dispute


The Excessive Fines Clause5 applies only to penalties that


are properly characterized as "punishment." Austin v. United


States, 509 U.S. 602, 609-10 (1993)("The Excessive Fines Clause


limits the government's power to extract payments ... 'as


punishment for some offense.'")(emphasis in original)(quoting


Browning-Ferris Industries of Vt., Inc. v. Kelco Disposal, Inc.,


492 U.S. 257, 265 (1989)). As set forth below, it is well-


established that disgorgement of ill-gotten proceeds is not


punishment. SEC v. Bilzerian, 29 F.3d 689, 696 (D.C. Cir. 1994).6


Therefore, insofar as the relief sought by the Government can be


5The Eighth Amendment provides that "[e]xcessive bail shall not
be required, nor excessive fines imposed, nor cruel and unusual
punishments inflicted." (emphasis added). 

6In ruling on Defendants' Motion to Dismiss, this Court 
rejected Defendants' argument that disgorgement is never available
under a civil RICO count. United States v. Philip Morris, 116 F.
Supp.2d 131, 151 ("disgorgement is permitted in civil RICO suits as
a matter of law"). 
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properly characterized as "disgorgement," it does not implicate the


Excessive Fines Clause.


In Bilzerian, the defendant was ordered by the district court


to disgorge the profits he had obtained from his violations of the


securities laws. Id. at 691. He argued on appeal that the


disgorgement order violated the double jeopardy clause of the Fifth


Amendment because it punished him for the same conduct that had led


to his criminal conviction. Id. at 696. However, the Court of


Appeals rejected this argument, holding that the disgorgement order


did not constitute "punishment" because "[t]he district court


ordered Bilzerian to give up only his ill-gotten gains; it did not


subject him to an additional penalty. Therefore the disgorgement


does not constitute punishment." Id. (citing United States v.


Tilley, 18 F.3d 295, 300 (5th Cir. 1994)("[T]he forfeiture of


illegal proceeds, much like the confiscation of stolen money from


a bank robber, merely places that party in the lawfully protected


financial status quo that he enjoyed prior to launching his illegal


scheme. This is not punishment within the plain meaning of the


word.")(internal citation omitted)).


Disgorgement of ill-gotten gains is instead remedial, serving


to deprive a wrongdoer of unjust enrichment as well as to deter7


7Defendants argue that because the disgorgement sought serves
a deterrent purpose, it is punitive and "amounts to a forfeiture
remedy" and is thus subject to Eighth Amendment scrutiny. Defs.' 
Mem. in Opp'n at 21. Defendants rely on United States v. Halper,

(continued...) 
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others from violating the law. SEC v. First City Financial Corp.,


890 F.2d 1215, 1230 (D.C. Cir. 1989).8 The remedial nature of


disgorgement serves to limit its application. Because disgorgement


"may not be used punitively," a court's equitable power is


restricted to "property causally related to the wrongdoing." Id.


7(...continued)
490 U.S. 435 (1989) for the proposition that civil sanctions which
serve deterrent purposes amount to punishment. Id. at 22 (citing
Halper, 490 U.S. at 448). The Court of Appeals for the D.C.
Circuit has expressly rejected this argument. Bilzerian, 29 F.3d
at 696. The court explained: 

The reach of the Halper decision is short. As the Court

explained "What we announce now is a rule for the rare

case, the case such as the one before us, where a fixed

penalty provision subjects a prolific but small-gauged

offender to a sanction overwhelmingly disproportionate to

the damage he has caused." Because the disgorgement

order did not ask [defendant] to give up anything in

excess of the amount of his illicit gains, [he] does not

present "the rare case" contemplated by the Court in

Halper. Accordingly, we conclude that the disgorgement

order is remedial in nature and does not constitute

punishment within the meaning of double jeopardy.


Id. (quoting Halper, 490 U.S. at 449). As Bilzerian noted, the

Halper opinion states that a "a civil sanction is punitive if it

'may not fairly be characterized as remedial, but only as deterrent

or retribution.'" Id. at 696 n.11 (quoting Halper, 490 U.S. at 449

(emphasis added)).


8See also Bilzerian, 29 F.3d at 696 (rejecting defendant's
argument that disgorgement is punishment unless it is ordered to 
make the government whole because "[d]isgorgement is no less
remedial in nature merely because victims other than the government
have been injured by [his] violations of the securities laws.").
See also United States v. Philip Morris, 273 F.Supp.2d 3, 10
(D.D.C. 2002)("contrary to Joint Defendants' contention, the courts
have ruled that disgorgement is an equitable remedy irrespective of
whether the Government or the injured person is the recipient of
the disgorged profits")(citing FTC v. Gem Merchandising Corp., 87
F.3d 466, 470 (11th Cir. 1996)). 
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at 1231. For this reason, the Government is required to


"distinguish between legally and illegally obtained profits." Id.


The requirement that disgorgement be limited to illegally


acquired funds is at the heart of Defendants' argument. Defendants


do not dispute that disgorgement is subject to Eighth Amendment


scrutiny only if it is punishment. Defs.' Mem. in Opp'n at 18.


They assert instead that the Government is actually seeking


something other than disgorgement because its claim is not, in


fact, limited to illegally-obtained profits. 


The basis of their argument is that the models used by the


Government's experts to calculate the disgorgement sought fail to


distinguish between legally and illegally acquired proceeds. See


Defs.' Mem. in Opp'n at 19 ("not one of the Government's numerous


estimates of its disgorgement claim ... is designed to approximate


the gains Defendants obtained as a result of their alleged RICO


violations."). Therefore, Defendants argue, the Government "may


not invoke the protection of the legal principle ... that


disgorgement of ill-gotten gains has not traditionally been


considered a punitive measure." Id. at 20. The Government does


not dispute the legal principle but insists that "the sought


disgorgement constitutes the Defendants' ill-gotten gains causally


related" to the alleged RICO violations. Gov't Reply at 9. 


Defendants are correct that their Eighth Amendment defenses


can not be dismissed merely because the Government has affixed the
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"disgorgement" label to the relief it seeks. However, the Court


need not resolve at this time the disputed issue of whether the


Government's models for calculating any disgorgement appropriately


distinguish between funds legally and illegally acquired by


Defendants. The adequacy of the Government's disgorgement models


is the subject of Defendants' pending Motion for Partial Summary


Judgment Dismissing the Government's Disgorgement Claim


("Defendants' Disgorgement Motion"), and will be considered in


connection with that Motion. Because the viability of Defendants'


affirmative defenses which rely on the Eighth Amendment depends on


this disputed issue, the Government's motion for summary judgment


as to affirmative defenses based on the Eighth Amendment is denied


without prejudice.


B. Disgorgement is Not Barred as an Ex Post Facto Punishment


According to the Defendants, the Ex Post Facto Clause9 of the


United States Constitution proscribes the disgorgement remedy


sought by the Government with respect to any proceeds deriving from


conduct that occurred before RICO's effective date of October 15,


1970. Defs.' Mem. in Opp'n at 26-28. That Clause prohibits


retroactive application of penal legislation. A statute is


impermissibly retroactive where it "attaches new legal consequences


9The Ex Post Facto Clause provides that "[n]o Bill of Attainder
or ex post facto Law shall be passed." U.S. Const., art. 1, § 9
cl.3 
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to events completed before its enactment." Landgraf v. USI Film


Products, Inc., 511 U.S. 244, 270 (1994). Defendants assert that,


because disgorgement was not an available remedy for mail and wire


fraud before RICO's enactment, the disgorgement sought represents


an attempt to "'inflict a greater punishment' to pre-RICO conduct"


than otherwise would have been available, in violation of the Ex


Post Facto Clause. Defs.' Mem. in Opp'n at 27.10


Defendants' argument fails whether or not the relief sought by


the Government is deemed to be "disgorgement." As already


discussed, supra, at 4-6, disgorgement of illegal proceeds is not


"punishment." The Ex Post Facto Clause applies only to punishment.


Smith v. Doe, 538 U.S. 84, 92 (2003); Landgraf 511 U.S. at 266


("The Ex Post Facto Clause flatly prohibits retroactive application


of penal legislation")(emphasis added) and id. at 266 n.19 ("[w]e


have interpreted the Clause[] as applicable only to penal


legislation.") (citing Calder v. Bull, 3 Dall. 386, 390-391, 1


10The Racketeer Influenced and Corrupt Organizations Act
("RICO"), 18 U.S.C. §§ 1961-1968, prohibits individuals or entities
from engaging in racketeering activity associated with an 
"enterprise." To successfully state a RICO claim, the Government
must allege "(1) the conduct (2) of an enterprise (3) through a
pattern of racketeering activity." Salinas v. United States, 522
U.S. 52, 62 (1997)(internal citation omitted). "Racketeering
activity" includes, among other things, acts prohibited by any one
of a number of criminal statutes. 18 U.S.C. § 1961(1). A 
"pattern" is demonstrated by two or more instances of "racketeering
activity" ("predicate acts") that occur within ten years of one
another. 18 U.S.C. § 1961(5). In this case, the alleged predicate
acts are violations of 18 U.S.C. §§ 1341 (mail fraud) and 1343
(wire fraud). 
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L.Ed. 648 (1798)(opinion of Chase, J.). Therefore, if the


Government is seeking what is ultimately deemed to be


"disgorgement", then affirmative defenses based on the Ex Post


Facto Clause fail as a matter of law.


If what the Government is seeking is not deemed to be


disgorgement and is more properly characterized as punishment,


these affirmative defenses still fail as a matter of law. "A


statute does not operate 'retrospectively' merely because it is


applied in a case arising from conduct antedating the statute's


enactment." Landgraf, 511 U.S. at 270. In the case of RICO a


"pattern of racketeering activity" must include at least one


predicate act that occurred after the effective date of the


statute. 18 U.S.C. § 1961. Since the statute applies only where


the conduct in question is not completed until after the statute's


effective date, RICO does not "attach[] new legal consequences to


events completed before its enactment," Landgraf, 511 U.S. at 270,


just because some predicate acts may have preceded October 15,


1970. Therefore, the imposition of criminal liability and


punishment for RICO violations, where part of the criminal conduct


began prior to RICO's enactment, but continued after its effective


date, does not violate the Ex Post Facto Clause. As the Fifth


Circuit has explained:


It was obviously in an effort to avoid the ex post facto

problem that Congress, in defining the "pattern of

racketeering activity," required that at least one illegal act

occur after the effective date of the Act. This feature has


10




quite properly been held to save the statute from running

afoul of the ex post facto clause.


United States v. Brown, 555 F.2d 407, 417 (5th Cir. 1977)(citing


cases). See also United States v. Boffa, 688 F.2d 919, 937 (3d


Cir. 1982).


Defendants concede that RICO liability may be based on so-


called "straddle offenses," where some predicate act(s) pre-date


RICO's effective date so long as at least one racketeering act took


place after that date. Defs' Mem. in Opp'n at 26 (citing 18 U.S.C.


§ 1961(5)). They argue instead that "liability" but not


"punishment" may be imposed for straddle offenses but do not cite


any authority for this distinction. In fact, Brown and Boffa


involved the imposition of criminal punishment for RICO straddle


offenses.


Because disgorgement is not "punishment," that relief does not


implicate the Ex Post Facto Clause. Even if the Government seeks


punitive relief, criminal RICO straddle offenses do not violate the


Ex Post Facto Clause. Therefore, the Defendants' affirmative


defenses which rely on the Ex Post Facto Clause are insufficient as


a matter of law and will be dismissed. The Government's Motion for


Partial Summary Judgment as to affirmative defenses based on the Ex


Post Facto Clause is granted.
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C.	 The Scope of Disgorgement under 18 U.S.C. §1964(a) Will

Be Decided in Connection with Defendants' Pending

Disgorgement Motion


The Government also seeks summary judgment that this Court's


interpretation of the scope of disgorgement available under 18


U.S.C. § 1964(a) will not be "controlled" by United States v.


Carson, 52 F.3d 1173 (2d Cir. 1995). The text of 18 U.S.C. §


1964(a) confers on the district court jurisdiction to "prevent and


restrain" RICO violations. In the Carson decision, the Second


Circuit concluded that disgorgement of ill-gotten gains would not


ordinarily "prevent and restrain" RICO violations unless such gains


"are being used to fund or promote the illegal conduct, or


constitute capital available for that purpose." Id. at 1182. 


It is Carson's limitation on the scope of disgorgement that is


at issue in the present Motion. The Government argues that the


limitation is overly-restrictive and contrary to the text of RICO


and the purposes of RICO disgorgement. The Defendants insist that


Carson was properly decided.


Defendants urge the Court to decide this issue in connection


with their pending Disgorgement Motion. Defs.' Mem. in Opp'n at 1.


In order to consider all the relevant arguments raised by the


parties, the Court will take up the Carson standard when deciding


that Motion. The Government's Motion for Partial Summary Judgment


as to affirmative defenses that rely upon Carson's interpretation
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of the scope of disgorgement available under 1964(a) is therefore


denied without prejudice.


IV. Conclusion


Because disgorgement of gains acquired in violation of RICO is


not "punishment," it does not implicate the Eighth Amendment.


However, whether what the Government is actually seeking


constitutes "disgorgement" is much in dispute, and cannot be


decided on this record as it stands. Therefore, the Government's


Motion to dismiss Defendants' affirmative defenses that rely on the


Excessive Fines Clause is denied without prejudice. 


Defendants' affirmative defenses that rely on the Ex Post


Facto Clause are insufficient as a matter of law despite the


dispute about whether the remedy sought by the Government


constitutes something other than disgorgement. The Ex Post Facto


clause, like the Excessive Fines Clause, also applies only to


punishment. If the Government seeks disgorgement, then the Ex Post


Facto clause will not apply. However, even if the Government does


seek "punishment" for so-called straddle offenses, in which at


least one predicate act is alleged to have occurred after RICO's


effective date, the courts have held that such criminal liability


is not impermissibly retroactive. Therefore, the Government's


Motion for Partial Summary Judgment as to affirmative defenses that


rely upon the Ex Post Facto Clause is granted.
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Finally, the Court will decide whether § 1964(a) restricts the


Court's power to order disgorgement of illegally acquired gains to


those funds that are being used to fund illegal conduct or that


remain available to do so in connection with Defendants' pending


Disgorgement Motion. Therefore, the Government's Motion for


Partial Summary Judgment as to affirmative defenses that rely upon


such a limitation is denied without prejudice.


An Order will accompany this opinion.


March 10, 2004	 __/s/_______________________________

Gladys Kessler

United States District Court Judge
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